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STATEMENT OF THE CASE 
appeals from the district 
dismissing his petition for post-conviction relief. 
Statement of the Facts and Course of the Proceedings 
order 
The Idaho Court of Appeals has previously described the facts and the 
proceedings in Harrison's underlying criminal case as follows: 
In October of 1999, two Boise area fast-food restaurants 
were robbed by an armed man. The next month, a woman, Connie 
Barger, was threatened with a handgun in a parking lot. Her 
assailant pointed the gun at her and demanded that she surrender 
her purse. She began to scream for help and swung her grocery 
bag at the criminal. A bystander, David Wall, responded to her 
screams, and the would-be robber retreated into a dead-end 
alleyway. When the police arrived, they found the alley empty, but 
discovered a way that someone could have climbed to the roof. 
Christopher Harrison was found hiding on the roof; his handgun 
was found hidden in a nearby drain. 
As a result of the Barger incident, Harrison was charged with 
attempted robbery, Idaho Code §§ 18-306, -6501, subject to a 
sentencing enhancement for the use of a firearm during the 
commission of a crime, I.C. § 19-520. Police later concluded that 
Harrison had committed the other two robberies as well. Therefore, 
two counts of robbery and two sentence enhancement allegations 
for use of a firearm were added to the charges against Harrison. 
Harrison pleaded not guilty to all counts, and the case was tried to 
a jury. 
The jury found Harrison guilty of the attempted robbery of 
Barger and the use of a firearm during the commission of that 
crime, but acquitted him of the other robberies. The district court 
sentenced Harrison to a unified term of thirty years' incarceration 
with fifteen years determinate. The court also ordered that the 
sentence be served consecutively to any sentences Harrison was 
then serving. 
1 
State v. Harrison, 136 p , 2 (Ct. App. 2001 ). 
rt Harrison's 
on direct appeal. kl Several years later, the Idaho Court of Appeals affirmed the 
district court's denial of Harrison's post-conviction petition. Harrison v. State, 
2005 Unpublished Opinion No. 707, Docket No. 31439 (Idaho App., December 
19, 2005). 
Approximately eight years later, Harrison filed a successive post-
conviction petition. (R., pp.4-35.) Harrison asserted he was deprived of effective 
assistance of counsel at his sentencing hearing. (Id.) After providing notice, the 
district court summarily dismissed the petition on the ground that it was untimely 




Harrison's Appellant's Brief does not contain a "Statement of the Issues" 
as required by Idaho Appeliate Rule 35(a)(4). 
The state phrases the issue on appeal as: 
Has Harrison failed to show the district court erred when it summarily 
dismissed his petition for post-conviction relief? 
3 
ARGUMENT 
Harrison Has Failed To Show The District Court Erred VVhen It Summarily 
Dismissed His Petition For Post-Conviction Relief 
A Introduction 
The district court summarily dismissed Harrison's successive petition for 
post-conviction relief after concluding that it was untimely. (R., pp. 79-84.) On 
appeal, Harrison appears to contend that the district court erred in dismissing his 
petition because he was entitled to equitable tolling. (See generally Appellant's 
brief.) Specifically, Harrison contends that he was not aware of the factual basis 
of his post-conviction claim until fairly recently, that his petition was untimely due 
to ineffective assistance of counsel, and that he was deprived of access to the 
courts. (Id.) Harrison's arguments fail because none of his asserted grounds 
demonstrate an entitlement to equitable tolling. 
B. Standard Of Review 
The appellate court exercises free review over the district court's 
application of the Uniform Post Conviction Procedure Act. Evensiosky v. State, 
136 Idaho 189, 190, 30 P.3d 967, 968 (2001). On appeal from summary 
dismissal of a post-conviction petition, the appellate court reviews the record to 
determine if a genuine issue of material fact exists, which, if resolved in the 
applicant's favor, would entitle the applicant to the requested relief. Matthews v. 
State, 122 Idaho 801, 807, 839 P.2d 1215, 1221 (1992); Aeschliman v. State, 




C. Harrison's Post-Conviction Petition Was Untimely 
Post-conviction proceedings are governed by the Uniform Post-Conviction 
Procedure Act. I.C. § 19-4901, et seq. A petition for post-conviction relief 
initiates a new and independent civil proceeding in which the petitioner bears the 
burden of establishing that he is entitled to relief. Workman v. State, 144 Idaho 
518, 522, 164 P.3d 798, 802 (2007); State v. Bearshield, 104 Idaho 676, 678, 
662 P.2d 548, 550 (1983). 
Idaho Code § 19-4902(a) requires that a post-conviction proceeding be 
commenced by filing a petition "any time within one (1) year from the expiration 
of the time for appeal or from the determination of an appeal or from the 
determination of proceedings following an appeal, whichever is later." Absent a 
showing by the petitioner that the limitation period should be tolled, the failure to 
file a timely petition for post-conviction relief is a basis for dismissal of the 
petition. Evensiosky v. State, 136 Idaho 189, 30 P.3d 967 (2001 ). 
The only three circumstances in which Idaho recognizes equitable tolling of 
the I.C. § 19-4902(a) statute of limitations are: (1) where the petitioner was 
incarcerated in an out-of-state facility on an in-state conviction without legal 
representation or access to Idaho legal materials; (2) where mental disease 
and/or psychotropic medication renders a petitioner incompetent and prevents 
the petitioner from earlier pursuing challenges to his conviction; and (3) in limited 
circumstances, where the petitioner was unaware of the factual basis underlying 
5 
Schultz v. State, 151 383, 386, 256 P.3d 791, 
11) ( citations 
successive petition for post-conviction relief is generally not permissible. 
LC. § 19-4908 (claims not raised in initial post-conviction proceedings generally 
waived). Only in cases where the petitioner can show "sufficient reason" why 
claims were "inadequately presented in the original case," may he have the 
opportunity to re-litigate them. Griffin v. State, 142 Idaho 438, 441, 128 P.3d 
975, 978 (Ct. App. 2006) (citation omitted); see also I.C. § 19-4908. An analysis 
of whether "sufficient reason" exists to file a successive petition includes an 
analysis of whether the petition was filed within a "reasonable time" after the 
petitioner's discovery of the factual basis for the claim. Charboneau v. State, 144 
Idaho 900, 904, 174 P.3d 870, 874 (2007). "In determining what a reasonable 
time is for filing a successive petition, [the court] will simply consider it on a case-
by-case basis, as has been done in capital cases." Charboneau, 144 Idaho at 
905, 174 P.3d at 875. 
In this case, the Idaho Court of Appeals affirmed Harison's conviction on 
direct appeal in 2001. Harrison, 136 Idaho 504, 37 P.3d 1. Harrison filed his 
successive post-conviction petition in November 2013. (R., pp.5-18.) In the 
present case, the district court, apparently unaware that Harrison had previously 
6 
filed a post-conviction petition, 1 did not analyze whether Harrison demonstrated 
"sufficient reason" to justify filing a successive petition, or whether Harrison filed 
the successive petition within a "reasonable time" of the discovery of his claim. 
(R., pp.64-67; 79-84.) However, this does not change the analysis in this case. 
Harrison was put on notice that his petition could be dismissed on timeliness 
grounds. (R., pp.64-67.) He was therefore required to make a showing justifying 
his filing of a post-conviction petition more than 12 years after the conclusion of 
his direct appeal. Regardless of whether that showing is analyzed under the 
equitable tolling standards relating to the I.C. § 19-4902(a) one-year statute of 
limitations for original post-conviction petitions, or the "reasonable time" standard 
for successive post-conviction petitions, Harrison has failed to make the required 
showing. 
While Harrison's post-conviction petition is difficult to decipher, it appears 
his central allegation is grounded in the district court's sentencing colloquy with 
Harrison and his attorney. Prior to making its sentencing determination, the 
district court asked Harrison's counsel whether there was "any legal cause why 
judgment should not be pronounced against the defendant at this time." (R., 
pp.21-25.) Harrison appears to contend, without the support of legal authority, 
that the district court erred by not directly asking him, rather than his attorney, 
1 Harrison did not clearly inform the court that he had previously filed a post-
conviction petition, and the district court entered its first notice of intent to dismiss 
before the state filed an Answer or other response. (See R., pp.5-18, 40-47, 68-
78.) After the court entered its first notice of intent to dismiss, the state filed a 
"motion for scheduling order," in which it expressed its agreement with the court's 
proposed ground for dismissal, and requested sufficient time to file an Answer in 
the event that Harrison's petition was not summarily dismissed. (R., pp.54-55.) 
7 
whether there was any such cause, and that his trial counsel was ineffective for 
failing to advise him of this alleged court error. (R., pp.5-35.) 
Below and on appeal, Harrison appears to reference three alleged grounds 
for equitable tolling. 2 First, Harrison asserts he was not aware of the factual 
basis of the claim until he obtained a copy of the judgment of conviction, which, 
Harrison asserts, "erroneously" states that the district court asked the 
"defendant," rather than Harrison's attorney, if there was any reason not to 
pronounce judgment at the time of sentencing. (See ~ Appellant's brief, p.4; 
R., pp.6-7, 46, 69-70.) Second, Harrison asserts his petition was untimely due to 
ineffective assistance of counsel in his original post-conviction case. (See ~ 
Appellant's brief, pp.4-7; R., pp.6, 8, 10, 14-15, 45, 71-72.) Third, Harrison 
asserts he was deprived access to the courts. (See ~ Appellant's brief, pp.4-8; 
R., pp.6, 10, 14, 73.) Harrison has failed to show that any of these assertions 
demonstrate that he is entitled to equitable tolling, or that the district court erred 
in summarily dismissing his petition on timelines grounds. 
First, Harrison has failed to demonstrate that he was not aware of the 
factual basis of his ineffective assistance of counsel of trial claim until 12 years 
after the resolution of his direct appeal. Harrison was present at his sentencing 
2 In its final order summarily dismissing Harrison's post-conviction petition, the 
district court did not expressly discuss each of these three alleged grounds for 
equitable tolling. (R., pp.79-83.) The state does not concede that Harrison 
effectively presented each of these grounds to the district court. A review of 
Harrison's various pleadings reveals only, at best, vague and unclear references 
to these grounds. Therefore, this Court may affirm the district court's summary 
dismissal order on the alternative ground that Harrison did not effectively raise 
some or all of his arguments below. State v. Fodge. 121 Idaho 192, 195, 824 
P.2d 123, 126 (1992) ("The longstanding rule of this Court is that we will not 
consider issues that are presented for the first time on appeal."). 
8 
hearing. (See R., p.21.) He was thus aware, at the time of his sentencing, that 
the district court asked his attorney, rather than him personally, whether there 
was any reason judgment should not be pronounced at that time. The judgment 
of conviction itself, which Harrison claims not to have not seen until many years 
later, adds nothing to the underlying factual basis of Harrison's ineffective 
assistance of counsel claim. 
Second, Harrison's apparent assertion that his untimely post-conviction 
filing was the result of ineffective assistance of his initial post-convictoin counsel 
does not demonstrate grounds for equitable tolling. Ineffective assistance of 
counsel is not one of the recognized grounds for the equitable tolling of the one-
year I.C. § 19-4902(a) statute of limitations. See Schultz, 151 Idaho at 386, 256 
P.3d at 794. Further, ineffective assistance of post-conviction counsel does not 
constitute "sufficient reason" for filing a successive petition. 3 Murphy v. State, 
156 Idaho 389, _, 327 P.3d 365, 367 (2014). In any event, Harrison has failed 
to demonstrate how any ineffective assistance of counsel prevented him from 
raising his successive post-conviction claim over the previous 12 years. 
Additionally, Harrison's reliance on Martinez v. Ryan, 132 S.Ct. 1309 (2012) 
is misplaced. In Martinez, the United States Supreme Court held that a federal 
court may excuse the procedural default of an ineffective assistance of trial 
counsel claim where post-conviction counsel was ineffective in pursuing the 
claim in state post-conviction proceedings. ~ at 1320. Martinez thus applies to 
3 Further, and as discussed above, an analysis of whether "sufficient reason" 
exists to file a successive petition includes an analysis of whether the petition 
was filed within a "reasonable time" after the petitioner's discovery of the factual 
basis for the claim. Charboneau, 144 Idaho at 904, 174 P.3d at 874. 
9 
procedurally defaulted claims in federal habeas corpus petitions, and has no 
application to Idaho post-conviction proceedings 
Third, Harrison has failed to demonstrate that any alleged lack of access to 
the courts entitles him to equitable tolling. Harrison has provided little, if any, 
information or evidence regarding how exactly he was deprived access to the 
courts, but does reference an "inadequate law library." (Appellant's brief, p.7; R., 
pp.6, 10, 14, 73.) Even taken together, Harrison's petition, response to the 
district court's notice of intent to dismiss, and Appellant's brief, do not allege or 
demonstrate that such an inadequate library or lack of court access prevented 
him from raising his ineffective assistance of counsel claim in the previous 12 
years. In addition to not being recognized as one of the three situations that 
would justify equitable tolling, whether the prison law library is "adequate" in no 
way affected Harrison's ability to access the courts, or prevented him from filing 
his successive petition in a timely matter. 
Harrison's successive post-conviction petition, filed approximately 12 years 
after the Idaho Court of Appeals affirmed his conviction on direct appeal, was 
untimely. Harrison failed to demonstrate circumstances that entitle him to either 
equitable tolling, or a determination that his petition was filed within a "reasonable 
time" of the discovery of the factual basis of his ineffective assistance of counsel 
claim. Therefore, Harrison has failed to show that the district court erred in 
summarily dismissing his post-conviction petition. 
10 
The state respectfully requests this Court affirm the district 
summary dismissal of Harrison's post-conviction petition 
DATED this 30th day of September, 2014 
MARK W. OLSON 
Deputy Attorney General 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that I have this 30th day of September, 2014, served 
a true and correct copy of the attached BRIEF OF RESPONDENT by causing a 
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to be placed in The State Appellate Public Defender's basket located in the Idaho 
Supreme Court Clerk's office. 
MWO/pm 
MARK W. OLSON~ 
Deputy Attorney General 
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